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Dear Mr. Dlamini 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): T A DLAMINI (“complainant”) v METAL INDUSTRIES 

PROVIDENT FUND (“first respondent”); METAL INDUSTRIES BENEFITS 

FUNDS ADMINISTRATORS (PTY) LTD (“second respondent”) AND SCAW 

SOUTH AFRICA (PTY) LIMITED ("third respondent") 

 

[1] INTRODUCTION 

 

 1.1 The complaint concerns the withholding of withdrawal benefits in terms 

of section 37D(1)(b)(ii) of the Act. 

 

 1.2 The complaint was received by this office on 8 February 2011. A letter 

acknowledging receipt thereof was dispatched to the complainant on 

22 February 2011. On the same date letters were dispatched to the 

respondents giving them until 6 April 2011 to file their responses. A 

response was received from the second respondent on                       

19 March 2011. The third respondent filed its response on                  

12 April 2011. The responses were forwarded to the complainant on 
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19 April 2011. Further submissions were received from the 

complainant on 5 and 6 May 2011. 

 

1.3 After considering the submissions before this Tribunal it is considered 

unnecessary to hold a hearing in this matter. As the background facts 

are known to the parties they will be repeated only to the extent that 

they are pertinent to the issues raised herein. The determination and 

reasons therefor appear below. 

 

[2] FACTUAL BACKGROUND 

 

 2.1 The complainant was employed by the third respondent until he was 

dismissed from service on 28 September 2010. He became a member 

of the first respondent by virtue of his employment. The second 

respondent is the first respondent’s administrator. 

 

 2.2 The complainant was dismissed from employment as a result of his 

allegedly wrongful and unlawful conduct. After dismissing him, the third 

respondent instituted civil action against him, Mr. Makhubedu (his 

colleague who was an accomplice to the unlawful conduct) and 

Minmetals RSA (Pty) Ltd (“Minmetals Ltd”) for damages in the amount 

of R11 182 079.00. The third respondent also opened a criminal case 

against the complainant with the South African Police Services 

(“SAPS”). The case is currently being investigated by the 

Johannesburg Specialist Commercial Crimes Unit.  

 

 2.3 Upon his withdrawal from the first respondent as a result of his 

dismissal, the complainant became entitled to payment of withdrawal 

benefits. However, the third respondent addressed a letter to the first 

respondent on 11 February 2011 requesting that the complainant’s 

withdrawal benefits be withheld pending the finalisation of the civil and 

criminal proceedings against him. As a result, the first respondent 

withheld the benefit and refused to pay when the complainant claimed 

payment thereof. 
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[3] COMPLAINT 

 

 3.1 The complainant is dissatisfied with the first respondent’s refusal to 

pay his withdrawal benefit. He submits that he was dismissed by the 

third respondent because he opened and operated a company that 

conflicted with the third respondent’s business interests. He had been 

contributing to the first respondent from 1 April 1999 until the date of 

his dismissal. He submits that the third respondent did not advise him 

of the reasons for withholding his benefits. 

 

 3.2 He seeks an order that his withdrawal benefits be released and paid to 

him by the first respondent. 

 

[4] RESPONSE 

 

 First and second respondents’ response 

 

4.1 In February 2011 the first respondent was notified of legal proceedings 

between the complainant and the third respondent, and it was 

requested to withhold the benefits. In terms of section 37D, the first 

respondent may not pay any benefits to the complainant until the legal 

proceedings have been finalised. Only upon the finalisation of the 

proceedings may the first respondent release the benefits. 

 

Third respondent’s response 

 

4.2 The third respondent requested the first respondent’s trustees to 

withhold the complainant’s benefits pending the final determination of 

civil and criminal proceedings against the complainant. The first 

respondent agreed to this in writing. The complainant has been 

advised of the request to withhold his benefits.  

 

[5] DETERMINATION AND REASONS THEREFOR 
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 5.1 This Tribunal needs to determine whether or not the first respondent 

acted lawfully in withholding the complainant’s benefits. 

 

 5.2 Save to the extent permitted by the Act, the Income Tax Act (“ITA”) 

and the Maintenance Act, 1998 (“Maintenance Act”), no benefit 

provided for in the rules of a pension fund organisation or a right to 

such benefit shall be capable of being reduced, transferred or 

otherwise ceded, or of being pledged or hypothecated, or be liable to 

be attached or subjected to any form of execution under a judgement 

or order of a court of law (Section 37A(1) of the Act).  

 

 5.3 Section 37D(1)(b)(ii) provides an exception to this general rule and 

provides that: 

 

“(1) A registered fund may – 

 

   ... 

 

   (b) deduct any amount due by a member to his employer on the 

date of his retirement or on which he ceases to be a member 

of the fund, in respect of – 

    … 

 

(ii) compensation (including any legal costs recoverable 

from the member in a matter contemplated in 

subparagraph (bb)) in respect of any damage caused 

to the employer by reason of any theft, dishonesty, 

fraud or misconduct by the member, and in respect of 

which - 

  

(aa) the member has in writing admitted liability to 

the employer; or 

  

(bb) judgment has been obtained against the 

member in any court, including a magistrate’s 

court, 
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 from any benefit payable in respect of the member or a 

beneficiary in terms of the rules of the fund, and pay 

such amount to the employer concerned;”  

              (Our underlining) 

 

 5.4 Therefore a registered pension fund organisation is, notwithstanding 

the general provisions of section 37A, empowered by the Act to deduct 

from any benefit due to a member in terms of the Rules, an amount 

representing damages suffered by his employer by reason of his 

dishonesty, theft, fraud or misconduct. The proviso is that the member 

concerned must have admitted liability to the employer in writing; or a 

judgment should have been obtained against him in a court of law. The 

object of section 37D(1)(b) is to protect an employer’s right to pursue 

the recovery of money misappropriated by its employees (see Twigg v 

Orion Money Purchase Pension Fund (1) [2001] 12 BPLR 2870 (PFA) 

at para 21, Charlton v Tongaat-Hulett Pension Fund [2006] 2 BPLR 94 

(D) at 97I-98B). The third respondent has alleged in its court 

application that the complainant has caused it damages as a result of 

his dishonesty or misconduct, so the first requirement for a valid 

withholding has been satisfied.  

 

 5.5 In the present matter, the complainant has neither in writing admitted 

liability to the employer, nor has any judgment been obtained against 

him in a court of law. It thus needs to be determined whether or not 

withholding his benefits is nevertheless lawful. It is common cause that 

civil and criminal proceedings have been instituted against the 

complainant in court. However the proceedings are yet to be finalised. 

Maya JA in Highveld Steel and Vanadium Corporation Ltd v 

Oosthuizen (103/2008) [2008] ZASCA 164 (“Highveld”), held that the 

provisions of section 37D(1)(b) should be interpreted to include the 

fund’s power to withhold any benefits due to a member pending the 

finalisation of any legal proceedings against him. This is to ensure the 
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enforcement of an award or relief that may be granted to the employer 

by the court. 

 

 5.6 Therefore for fear of dissipation of benefits prior to obtaining a 

judgment of a court of law determining the complainant’s liability to the 

third respondent, section 37D(1)(b) must be interpreted to include the 

first respondent’s power to withhold his withdrawal benefits pending 

the determination of his liability by the courts in which legal 

proceedings have been instituted. Therefore the first respondent acted 

lawfully in withholding the complainant’s benefits pending the 

finalisation of the legal proceedings against him at the third 

respondent’s request. 

 

[6] ORDER 

 

1. The complaint is dismissed. 

 

DATED AT JOHANNESBURG ON THIS 15TH DAY OF MARCH 2012 

 

 

 

___________________________________ 

DR EM DE LA REY 

ACTING PENSION FUNDS ADJUDICATOR 

 

 

 

 

 

 

Cc: Metal Industries Provident Fund 

C/o Mrs. M. Cloete-Collopen 

PFA Liaison Supervisor 

Metal Industries Benefit Funds Administrators 
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Cc: Scaw South Africa (Pty) Limited 

C/o K. Loubser 

Human Resources Manager 

 P O Box 61721 

 MARSHALLTOWN 

 2107 

 

 Fax:  011 842 9703 

 

Section 30M filing: High Court  

Parties Unrepresented 

 


